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DIZCUISION: The application was denied by bthe District Director,
Miami, Florida, who cerwified his decision to ke Agsociate
Commiszicner, Bxaminaticne, for review., The disktricst director’s
decigion will ko affir-ed.

Tke applicanl is a native and citizen of Caka whe filesd this
application for adjustmenl ol status to that of a lawiul permanent
reaident under section 1 of the Cuban addjuatwmert Act of Novembsr 2,
1566, "This stalubte provides for the adjustment of status of any
alien win iz a native or ciltlizen of Cuba and whe has been inspected
ard admitted or paroled iaro the Unitesd SBtatss subaeguent to
Januaary 1, 1559, and has been ohaysically present in the Unit=d
Gtates for at lesst one ysar, to chat of an alisn lawifully admitted
for peormanent residence if thas alien ig eligibkle to receive an
immicrant visa and 1s admissibkle to the United States for permanent
residence.

The disztrict director found the applicant *radmigsible te the
Tniced Ztates prurscant to section 222 (a) (2) {C] of the Immigration
and Wacicnality &ct (the Act), B U.5.0C. Z18Z2{a) 12 (2], becauss he
hed reazon o believe rthat the applicant i3 ar has heon an 1104t
trafficker in a control’led subatance, The diacricr dixecrox,
therefore, consluded that ths applicant waz  ine:igible for
adjuscment of scatus and denied the applicacicn.

The zoplicant has provided no gtacerent or sdditiocnal evidsrce oo
certification.

Pursuant. to section 212 03) (21 (2) of the Act, any alicn who the
corgular officer or immigration afficer knows <orv has veagon to
nelisave ig or hag hean an illicit crafiicker in any guach conbeslled
substance or 1z or has keen a knowing assister, abettoqr,
coLzplirator, or colluder with others in the illicit t-afficking in
any suczh censrvolled suaatancss, 15 inadmiasikle to the Tnited
SLalas.

The record reflacts that oa Fobruary 21, 1986, in tho Thited Scatea
District Court, Sonthern Discrior of Florida, Case 5o, 8L-Yid5-CUr-
VTERING, Lhe applicanl was indicled Zor Count 1, conspirscy to usc
fanilities in interstate and foreign commoron bt fazilitats a
nuziness enterprise “rwvaelving contrel =d substances; and Counl 2,
corgpiracy Lo import and to digtribots gquanlliliss ol cocalce.

Whiles it is not clzar wherker =hkes appticant was convicted ol both
Counts 1 and 2, the Order Terminating Pooballon dated Marca 232,
19858, conlaliped i the resord of proceeding, shows that the
applicart was placed on probetion Zor a pericd of 2 yv=ars on Bugusl
3, 1586, ard that he has complisd with the rules and regulations of
probation and iz ns longsr in need of probation supervisicn. Alsc
coatained in Lhe record iz & copy of a Certificate of Vacatlion of
Conwichion daled Rpril 7, 1368, reflecting that the judgoment of



conviclion entered on July T, 1936 under Case No. B5-3%25-Cr-ATEINS
has been set aside pursuant to the provigions ol section 5021 (R,
Title 18, 7.8, Code.

Degpile Lo Faet that the ecourt set zside the applicant's
conviction, the digbricl director, citing Matter of Rico, 168 I&N
e, 181 (BIA 1977), and Matter of Tillichast, 27 Z.2c 580 (Ist
Cir., 192R), determined that the applicant wag inadmissible co the
Urited States pursuant toe section 212 (a) {2) {C) of the Act hecau=e
he had reason Eo believe Lhe applicant is or has peen an illicit
traficker in any such controlled substance or is or Las been a
knowihs asgister, akettor, conspirator, or colluder with others in
the 1i1livit Lralficking in any such controlled substance.

The indictwent report shows that the applicant congpired with four
obher defendanczses to olfer and promote the sale of aporoximately ons
thousand kilograms of cocaine; that on September 20, 1384, zZhe
applicant met with underoover Dorg Enforoement  Adminiatration
agentz and delivered a sample of oocaine to the agents; congpired
to impocrt guantitiss of cocaine, in excess of one kilogrzm, into
the TInikrd States from a place cutside; and conspired to distr-ibuete
guanticies of 2ocaine, in excesa oFf one kilogram,

The record in this mabter indicales kel Lhe appllcanl’ s conviction
wzr subsequsrntly dismissed. IZ suen dismissal wss an expungemernt,
it ghould e netod that an cxpungement of dvig-roelated convictiona
will rot elirminate the convictiona for immigration purposes Tor
which no walver 15 savailable,  See Matter of BA-F-, § IT&N Dec. 423
{BIA, A.[3. 1953); Matrer of G-, % I&Y ks, -54 (EIA 15%60; A .3,
1561); Mst-er of Tharra-Obanco, 12 I&N D=c. 376 (EIA 19&66; 4.0,
1967 . The Attorncy Oecneral, i Matter of A-F-, supra, zlao
examingt the effect of expunction procedures on convictione [or
naercoebica offensss, concluding Lhat Congress did nol inlzerd for a
nzrootics viclator to escaps deporzation as a reszult of a technical
erasure oI hls convichion by a state. Tn ge firding, —he Attornew
deneral noted the tedera. polisy Lo raaT narcolicog olfenses
garionzaly ard delermined Lhao 1L would be inzppropriate for an
alisr'a deportapilizy for criminal aczivity to be dependent upon
"the wvagzrie=z of stats law. "

aAlthouch the record in this= malter indicatea that the applicant's
convickion was dismissed, the arrss=st taken in comjuanction with the
court's indictment repors is suflicient te support the district
dircotor's conclusicn that there was @eason to believe the
app_icant 18 or kEas kEeen an illicit —rafficker in a sontrollied
stbhstanrce or s or has been a knowing asgislor, abebtor,
consplrator, or collader in the L l1licit trafficking in & contrclis=d
pubstzance. The applicant iz, thorofore, inadmizgeilkls to the Tnited
Stakbes pursuant to section 212{al (2) (2 of the Aot, whether or not
he was actuvally convictac. Matter of Rica, suord,
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There i= no waiver available to an alien found inadmizsible under
gection 212{a) (2) () of the Act based on trafficking io a
sonbrolled suehstance. Further, Uthe applicant waz offered an
ooportunity Eo susmit ecvidence ir opuogilion Co the distriet
director's finding of inadmiseikility. Wo addicional evidences has
baen entornd irto the record.

The applicant i1a ineligible “ar adjustment of stabtus Lo permanent
resident pursuant to asclion 1 of the Aot of November 2, 1%656. The
dacigion of the district direcler Lo deny the application will he
affirmed.

ORDER : The district directorfz decidion 1e affirmed.



